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U.S. Customs Service 


General Notice 


DATES AND DRAFT AGENDA OF THE TWELFTH SESSION OF 
THE HARMONIZED SYSTEM COMMITTEE OF THE CUSTOMS 
COOPERATION COUNCIL 


AGENCIES: U.S. Customs Service, Department of the Treasury, and 
U.S. International Trade Commission. 


ACTION: Publication of the dates and draft agenda for the twelfth ses- 
sion of the Harmonized System Committee of the Customs Cooperation 
Council. 


SUMMARY: This notice sets forth the dates and draft agenda for the 
next session of the Harmonized System Committee of the Customs 
Cooperation Council. 


EFFECTIVE DATE: August 18, 1993. 


FOR FURTHER INFORMATION CONTACT: Myles B. Harmon, 
Director, International Nomenclature Staff, U.S. Customs Service 
(202-482-7000) or Eugene A. Rosengarden, Director, Office of Tariff 
Affairs and Trade Agreements, U.S. International Trade Commission 
(202-205-2592). 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 


The United States is a contracting party to the International Conven- 
tion on the Harmonized Commodity Description and Coding System 
(“Harmonized System Convention”). The Harmonized Commodity 
Description and Coding System (“Harmonized System”), an interna- 
tional nomenclature system, forms the core of the United States’ tariff, 
the Harmonized Tariff Schedule of the United States (“HTSUS”). The 
Harmonized System Convention is under the jurisdiction of the Cus- 
toms Cooperation Council (“CCC”). 

Article 6 of the Harmonized System Convention establishes a Harmo- 
nized System Committee (“HSC”). The HSC is composed of representa- 
tives from each of the contracting parties to the Harmonized System 
Convention. The HSC’s responsibilities include issuing classification 
decisions on the interpretation of the Harmonized System. Those deci- 
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sions may take the form of published tariff classification opinions con- 
cerning the classification of an article under the Harmonized System, or 
amendments to the Explanatory Notes to the Harmonized System. The 
HSC also considers amendments to the legal text of the Harmonized 
System. The HSC meets twice a year in Brussels, Belgium. The next ses- 
sion of the HSC will be its twelfth, and it will be held from October 18 to 
October 29, 1993. 

In accordance with section 1210 of the Omnibus Trade and Competi- 
tiveness Act of 1988 (Pub. L. 100-418), the Department of the Treasury, 
represented by the U.S. Customs Service, the Commerce Department, 
represented by the Census Bureau, and the U.S. International Trade 
Commission (“ITC”), jointly represent the U.S. government at the CCC. 
The Customs Service representative serves as the head of the delegation 
at the sessions of the HSC. 

Set forth below is the draft agenda for the next session of the HSC. 
Copies of available agenda-item documents may be obtained from either 
the Customs Service or the ITC. Comments on agenda items may be di- 
rected to the above-listed individuals. 


Harvey B. Fox, 
Director, 
Office of Regulations and Rulings. 


[Attachment: Attachment A] 
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ATTACHMENT A 
38.231 E 


DRAFT AGENDA FOR THE TWELFTH SESSION OF THE 
HARMONIZED SYSTEM COMMITTEE 
Monday, October 18, 1993 (10 a.m.) to Friday, October 29, 1993 


Presessional Working Party 
Wednesday, October 13 (10 a.m.) to Friday, October 15, 1993 
I 
ADOPTION OF THE AGENDA 
Draft Agenda 
Draft Timetable 


REPORT BY THE SECRETARIAT 


1. Position regarding Contracting Parties to the HS Convention; status 
of Recommendations; list of administrations applying an HS-based tariff; 
list of HS-based tariffs available in the Secretariat 


2. Decisions taken by the Council at its 81st/82nd Sessions 
3. Approval of decisions taken by the Harmonized System Committee at 


its 11th Session 


4. Technical assistance activities of the Nomenclature and Classification 
RINCODNNN S. a 2's seaen ere cabs wet eae be Late & wtnw ak wae asine aoe 1k 


5. Progress report on the HS Commodity Data Base 


. Co-operation with other international organizations 
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7. Project for improving tariff classification work 
8 


. Other 


III 
GENERAL QUESTIONS 
. Acceptance of the 1992 version of the Harmonized System Doc. 38.241 
2. Feasibility study on the creation of a database of CCCN/HS 


documentation Docs. 38.107 
(HSC/11) 


38.242 


3. Possibility of holding more frequent meetings of the Scientific 
Sub-Committee Doc. 38.243 


4. Suggestions by participants in the regional seminars on _ the 
Harmonized System held in the Africa (south of the Sahara) and the 
Asia and Pacific Regions 


5. Timetable for the work of implementing the 1996 version of the 
Harmonized System 


6. Profile of the future Harmonized System 


7. Other 
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IV 


REPORT OF THE PRESESSIONAL WORKING PARTY 
1. Report of the presessional Working Party Doc. 38.250 


2. Amendments to the Compendium of Classification Opinions arising 
from the classification of a preparation containing 50% choline chloride 
in powder form in subheading 2309.90 Doc. 38.247 


38. Amendment of the Annex to the Explanatory Notes to Chapter 44 
consequent upon the amendment of the “tropical wood” provisions of 
Chapter 44 Doc. 38.248 


4. Possible amendment to the Explanatory Notes to Chapter 64 


concerning snowboard boots Doc. 38.004 
(HSC/11) 


5. New Subheading Explanatory Note to subheading 6909.12 Doc. 37.965 
(HSC/11) 


6. Amendments to the Explanatory Notes to Chapter 84 and to heading 
85.28 setting out how to distinguish between monitors of a kind used 


with automatic data processing machines and other monitors Doc. 37.531 
(HSC/10) 


7. Amendments to the Explanatory Notes arising from the classification 
of control cables in heading 87.08 Doc. 38.006 
(HSC/11) 


FURTHER STUDIES 


1. Amendment to the existing Explanatory Note to heading 04.05: 
Reservation by the EEC Doc. 38.252 


2. Amendment of the Explanatory Note to heading 04.05 arising from 
the amendment of the heading (Article 16 procedure) Doc. 38.253 


3. Possible amendment of the Nomenclature to provide specifically for 
bulgur products Doc. 38.235 


4. Classification of water chestnuts Doc. 37.939 
(HSC/11) 


5. Possible amendment of the Explanatory Note to heading 19.01 
concerning the classification of pre-baked bakers’ wares Doc. 38.057 
(HSC/11) 


6. Classification of “Meclofenoxate“ Doc. 38.254 


7. Classification of “Glyvenol (Tribenoside)”, “Chloralose” and 
“Clobenoside” Doc. 38.255 


8. Classification of “Bach Flower” preparations Docs. 37.942 
38.137 
(HSC/11) 


9. Classification of homeopathic preparations Doc. 37.943 
(HSC/11) 


10. Classification of “LACTACYD” and “DERMACIDE” preparations Doc. 38.256 


11. Amendments to the Explanatory Notes concerning the scope of the 


expression “cellular plastics” Docs. 38.179 
(HSC/11) 
38.251 
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FURTHER STUDIES — continued 


bos Inclusion of a definition of the term “labels” in the Explanatory 
otes 


13. Amendments to the Explanatory Notes arising from the separate 
status for spent batteries 
14. Classification of electric central heating boilers 


15. Possible amendment to the Explanatory Note to heading 97.03 ... 


VI 
NEW QUESTIONS 


. Classification of “Alpenhain Gourmet Camemberry” 
. Classification of “burdock” 


3. Classification of palm oil and palm kernel oil 


. Classification of “Frugeletten” fruit tablets 


5. Classification of petroleum jelly in retail packing 


6. Alignment of the English and French versions of the Explanatory 
Note to heading 34.04 


7. Proposal by the Canadian Administration concerning the distin- 
guishing criteria for blends or mixtures of polymers of Chapter 39 and 
adhesives of heading 35.06 


8. Proposal by the EEC for the amendment of the Explanatory Notes to 
Chapter 39 concerning the scope of the expression “merely for rein- 
forcing purposes” 


9. Scope of the expression “with other materials” in heading 39.20 .... 


10. Classification of so-called “imitation metallised leather” 


11. Classification of wooden handles for cutlery 


12. Classification of gaskets and materials used for the manufacture of 
gaskets 


13. New Explanatory Note arising from the decision to amend Note 3 to 
Chapter 48 


14. Classification of a paper/foil product used for making bags for 
packaging foodstuffs 
15. Classification of “Orimulsion” 


16. Classification of school workbooks 


Doc. 38.257 


Doc. 38.258 


Doc. 37.948 
(HSC/11) 


Docs. 37.946 
38.058 
(HSC/11) 


Doc. 37.950 
(HSC/11) 


Doc. 38.065 
(HSC/11) 


Doc. 38.259 


Doc. 37.952 
(HSC/11) 


Doc. 38.263 
Docs. 37.719 
(HSC/10) 


37.902 
(HSC/11) 


Doc. 38.265 


Doc. 38.249 
Doc. 38.260 


Doc. 37.953 
(HSC/11) 


Doc. 38.266 
Docs. 38.053 


38.181 
(HSC/11) 


Doc. 38.261 


Doc. 37.957 
(HSC/11) 


Doc. 38.264 


Doc. 37.958 
(HSC/11) 
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NEW QUESTIONS — continued 


17. Amendment to the Explanatory Notes to Section XVI Doc. 37.717 
(HSC/10) 

38.005 

(HSC/11) 


18. Classification of “EXT-311” and “EXT-515” carpet cleaners Docs. 37.787 
(HSC/10) 

37.961 

(HSC/11) 


19. Possible adoption of a Classification Opinion arising from the 


classification of evaporative air coolers Docs. 38.052 
(HSC/11) 
38.267 


20. Amendment to the Explanatory Note to heading 85.06 Docs. 37.973 
38.077 
(HSC/11) 


21. Classification of toy sets Doc. 37.974 
(HSC/11) 


22. Possible amendments to the Explanatory Notes to headings 39.26, 
44.21, 73.25, 73.26, 74.19 and 76.16 to include a reference to bird feeders 


and drinkers, without mechanical devices. ..............2.2200000- Doc. 38.059 
(HSC/11) 


23. Classification of “Verosol” metallized textile fabric Doc. 38.086 
(HSC/11) 


VII 
OTHER BUSINESS 


List of questions which might be examined at a future session Doc. 38.262 


VIII 


ELECTIONS OF CHAIRMEN AND VICE-CHAIRMEN OF THE HARMONIZED 
SYSTEM COMMITTEE AND ITS WORKING PARTY AND OF THE HS REVIEW 
SUB-COMMITTEE 


Ix 
DATES OF THE NEXT SESSIONS 
HS REVIEW SUB-COMMITTEE 
9th Session 
Monday, November 15, 1993 
Friday, November 26, 1993 
SCIENTIFIC SUB-COMMITTEE 
7th Session 
Monday, February 28, 1994 
Friday, March 4, 1994 
HARMONIZED SYSTEM COMMITTEE 
Working Party 
Wednesday, April 6, 1994 
Friday, April 8, 1994 
13th Session 


Monday, April 11, 1994 
Friday, April 22, 1994. 
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Decisions of the United States 
Court of International Trade 


NOTE: This is to advise that Slip Op. 93-163 is not available for publication at this time 
due to the confidential nature of the document. A public version of the document will be 
released and published in the CUSTOMS BULLETIN when available. 


(Slip Op. 93-163) 


VU. 


EE 


(Slip Op. 93-164) 
FABRENE, INC., PLAINTIFF v. UNITED STATES, DEFENDANT 
Court No. 91-03-00206 
[Motion to Dismiss Granted; Action Dismissed.] 
(Decided August 16, 1993) 


Barnes, Richardson & Colburn (Andrew P. Vance and Melvin E. Lazar) for plaintiff. 

Frank W. Hunger, Assistant Attorney General, Joseph I. Liebman, Attorney in Charge, 
International Trade Field Office, Commercial Litigation Branch, Civil Division, United 
States Department of Justice (Carla Garcia-Benitez), Arlene J. Klotzko, Office of the 
Assistant Chief Counsel, United States Customs Service, of counsel, for defendant. 


OPINION 


Restanl, Judge: This action is before the court on defendant’s motion 
to dismiss for failure to state a claim upon which relief may be granted 
pursuant to USCIT Rule 12(b)(5).1 Plaintiff, Fabrene, Inc. (“Fabrene”), 
challenges the refusal by the United States Customs Service (“Cus- 
toms”) to reliquidate imports of polyethylene tubing material under 
19 U.S.C. § 1520(c)(1) (1988). For the reasons that follow, the motion is 
granted and the action dismissed. 


FACTUAL BACKGROUND 


Plaintiff is the importer of polyethylene tubing material with coated 
sides,2 made up of two panels of natural coated woven polyethylene strip 


1 In the alternative, defendant requests that the motion to dismiss be considered as a motion for summary judgment. 
The court declines to do so. 

2 Fabrene’s description of the imported merchandise in its complaint as having “coated sides to the outside,” differs 
from Customs’ description of polyethylene tubing material in its January 12, 1990 classification ruling, HQ 085570, 
which describes the merchandise as having “coated sides to the inside.” Plaintiff states, however, that the imported 
merchandise in issue is the same merchandise considered by Customs in its ruling. Plaintiff provided the affidavit of 
Alan Desbarats, which stated that the reason for the discrepancy was “to more accurately reflect the coating of the fab- 
ric for U.S. Tariff purposes, in view of changed tariff language under the HTSUS.” Plaintiff's Opposition to Defen- 
dant’s Motion to Dismiss and attached Exhibit A. 
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fabric brought together and overlapped, and imported on rolls. Thirty- 
three entries of the tubing material were made from January 18, 1989 to 
August 4, 1989.3 In an April 5, 1989 ruling request, Fabrene, through its 
customs broker, C.J. Tower, Inc., suggested that the imported merchan- 
dise was properly classifiable under item 6307.90.90 of the Harmonized 
Tariff Schedule of the United States (“HTSUS”) as “[o]ther made up ar- 
ticles, including dress patterns; [o]ther; [o]ther.” Samples, however, 
submitted with the ruling request were “misdirected in transit,” conse- 
quently Customs did not have the imported merchandise physically pre- 
sent for examination. HQ 084348 (Aug. 3, 1989). Rather, Customs relied 
on “the description of the merchandise as reported [by the National Im- 
port Specialist (“NIS”) in New York].”4 

Customs found the polyethylene tubing material to be “made up” 
within the meaning of Note 7(c) to Section XI, HTSUS (1987), which de- 
fines “made up” as “[hlemmed or with rolled edges.”5 Nevertheless, 
Customs determined that because the tubing material was in “material 
form,” it was not within the meaning of the term “article” under head- 
ing 6307, HTSUS. Thus, the imported merchandise could not be classi- 
fied under item 6307.90.90, HTSUS. On August 3, 1989, Customs issued 
its ruling (“First Ruling”) holding the tubing material to be properly 
classifiable under item 5407.20.00, HTSUS, as “[wloven fabrics ob- 
tained from strip or the like.” HQ 084348 (Aug. 3, 1989). All entries were 
liquidated by October 6, 1989. 

On January 12, 1990, Customs issued a second ruling (“Second Rul- 
ing”) modifying its First Ruling after determining it had erred in the 
classification of the polyethylene tubing material. HQ 085570 (Jan. 12, 
1990). Relying on Note 8 to Section XI, HTSUS,6 Customs concluded 
that “since the [polyethylene] tubing material is considered [to be] 
made up * * * [it] cannot be classified in [item 5407.20.00, HTSUS].” 
Customs further stated that the First Ruling “relied on an unduly nar- 
row interpretation of the term article.” Thus, Customs ruled the im- 
ported merchandise was properly classifiable under item 6307.90.90, 
HTSUS. Id. 


3 Plaintiff does not challenge the classifications as to Entry Nos. 112-1549328-6, 112-2054327-3, which it states are 
not the same merchandise considered by Customs in its January 12, 1990 ruling, HQ 085570. Plaintiff's Opposition to 
Defendant’s Motion to Dismiss and attached Exhibit A. 

4 Fabrene requested rulings as to three products; the polyethylene tubing material, and two “sleeves” cut from the 
same material. Customs’ descript.on of the three samples provided: 

(1) The first, a tubing material which will be imported on rolls 1094 yards long and 54 to 61 inches wide, is made 
from two panels of natural coated woven polyethylene strip fabric brought together and overlapped, with the 
coated sides to the inside. The overlap is indicated in a submitted diagram to be folded over and the two panels 
joined by heating the edges to a temperature that melts the coating but not the fabric; (2) a sleeve, open at both ends 
and about 56 inches long, cut from the tubing represented by sample (1); and (3) asleeve, similar to sample (2), with 
one end sewn closed. The plastic coating on the woven fabric from which the samples are constructed is not visible 
to the naked eye. The finished articles will be bags used for the transportation and storage of merchandise such as 
fiberglass batting. 
HQ 084348 (Aug. 3, 1989). 

5 Customs determined that “[s]ince the merchandise has been hemmed along its two lengthwise edges and that hem- 
ming is necessary to the intended use of the article when complete, merchandise as represented by the three samples 
qualifies under Note 7(c) as ‘made up’.” HQ 084348 (Aug. 3, 1989). 


6 Note 8 provides in pertinent part: 
Chapters 50 to 55 * * * do not apply to goods made up within the meaning of [N]ote 7 [to Section XJ]. 
Note 8 to Section XI, HTSUS (1987). 
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Fabrene, through its broker, filed three timely claims under 19 U.S.C. 
§ 1520(c)(1) requesting reliquidation of the imported merchandise un- 
der item 6307.90.90, HTSUS, on the basis that Customs made a mistake 
of fact in its First Ruling. Customs denied all three claims. On July 26, 
1990, plaintiff filed a timely protest challenging the refusal to reli- 
quidate the entries under § 1520(c)(1). Customs denied the protest on 
September 20, 1990. Plaintiff appeals from that decision. 


DISCUSSION 


Upon a motion to dismiss, the court must decide whether the com- 
plaint, with all factual allegations taken as true and construed in the 
light most favorable to the plaintiff, sets forth facts sufficient to state a 
legal claim. See Halperin Shipping Co. v. United States, 13 CIT 465, 466 
(1989); 27 Federal Procedure, L.Ed. § 62:468, at 578 (1984). To deter- 
mine the sufficiency of a claim, consideration is limited to the facts 
stated on the face of the complaint, documents appended to the com- 
plaint, and documents incorporated in the complaint by reference. See 
Allen v. WestPoint-Pepperell, Inc., 945 F.2d 40, 44 (2d Cir. 1991). The 
court may also consider matters of public record, and items appearing in 
the record of the case. See 5A Wright & Miller, Federal Practice and Pro- 
cedure, Civil 2d § 1357, at 299 (1990). Dismissal is proper “where it ap- 
pears beyond doubt that plaintiff can prove no set of facts which would 
entitle him to relief.” Constant v. Advanced Micro-Devices, Inc., 848 
F.2d 1560, 1565 (Fed. Cir. 1988) (citing Conley v. Gibson, 355 U.S. 41, 
45-46 (1957)), cert. denied, 488 U.S. 892 (1988). 

Section 1520(c)(1), Title 19, United States Code provides that Cus- 
toms may reliquidate an entry to correct inter alia: 


a clerical error, mistake of fact, or other inadvertence not amount- 
ing to an error in the construction of a law, adverse to the importer 
and manifest from the record or established by documentary evi- 
dence, in any entry, liquidation, or other customs transaction, 
when the error, mistake, or inadvertence is brought to the attention 
of the appropriate customs officer within one year after the date of 
liquidation or exaction. 
19 U.S.C. § 1520(c)(1) (1988). A “mistake of fact” has been defined as 
“a mistake which takes place when some fact which indeed exists is 
unknown, or a fact which is thought to exist, in reality does not exist.” 
C.J. Tower & Sons of Buffalo Inc. v. United States, 68 Cust. Ct. 17, 22, 
C.D. 4327, 336 F. Supp. 1395, 1399 (1972) (finding mistake of fact where 
neither importer nor Customs officer were aware merchandise was enti- 
tled to duty-free entry), aff'd, 61 CCPA 90, C.A.D. 1129, 499 F.2d 1277 
(1974). A mistake sufficient to invoke the relief provided by § 1520(c)(1), 
is one which “goes to the nature of the merchandise and is the underly- 
ing cause for its incorrect classification.” See Boast Inc. v. United States, 
Slip. Op. 93-20, at 6 (1993). 
Plaintiff alleges that Customs’ error in the classification of the im- 
ported merchandise in its First Ruling resulted from a mistake of fact 
“as to the character, nature, and the description of the merchandise.” 
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Complaint, paragraph 18. Plaintiff, however, has not made any allega- 
tions in the complaint or in papers filed with this court that demonstrate 
the existence of a material fact either unknown or erroneously relied 
upon by Customs. 

Plaintiff's only argument is that had Customs physically examined 
the sample of the imported merchandise, rather than relying on the de- 
scription provided by the NIS, it would have properly classified the mer- 
chandise under item 6307.90.90, HTSUS. Plaintiff does not allege any 
facts stating how the NIS description of the imported merchandise was 
inaccurate. Customs’ reliance on the NIS description does not itself es- 
tablish a mistake of fact. Therefore, the court finds that plaintiff has 
failed to allege sufficient facts to support its claim that a mistake of fact 
was committed by Customs as contemplated by § 1520(c)(1). 

Furthermore, it is clear, in the present case, that Customs’ mistake in 
the classification of the tubing material resulted from an error in the 
construction of the applicable law. In its First Ruling, Customs deter- 
mined that the tubing material could not be considered an “article” 
within the meaning of heading 6307, HTSUS. An examination of the 
sample would not have provided additional insight into the imported 
merchandise because Customs relied on its own construction of the 
term “article,” which is not defined in the applicable notes to heading 
6307, HTSUS. The Second Ruling indicates that Customs’ erroneous 
classification of the tubing material also resulted from a failure to con- 
sider Note 8 to Section XI, HTSUS, which expressly excludes “made up” 
goods from classification under chapters 50 to 55, HTSUS. Thus, Cus- 
toms’ erroneous classification resulted from judgment about the law 
and a misreading of its applicable provisions. “[A]n error of judgment on 
the part of [Customs] in making a classification of the merchandise un- 
der the wrong [tariff provision] * * * is a mistake in the applicable law.” 
Fibrous Glass Prods., Inc. v. United States, 63 Cust. Ct. 62, 64-65, C.D. 
3874 (1969), appeal dismissed mem., 57 CCPA 141 (1970). 

An importer who believes that Customs has misinterpreted the appli- 
cable law and improperly classified his merchandise may file a file a pro- 
test within 90 days after liquidation of the merchandise pursuant to 
19 U.S.C. § 1514 (1988). See B.S. Livingston & Co. v. United States, 
13 CIT 889, 892 (1989). Section § 1520(c)(1) was not intended to serve as 
“an alternative to the normal liquidation protest method of obtaining 
review” under § 1514. See Computime, Inc. v. United States, 9 CIT 553, 
556, 622 F. Supp. 1083, 1085 (1985) (quoting C.J. Tower, 68 Cust. Ct. 
at 21, 336 F. Supp. at 1398). As plaintiff failed to file a protest within the 
statutory time period allowed by § 1514, the liquidation of the merchan- 
dise is final and conclusive. See 19 U.S.C. § 1514(a) (1988). Plaintiffmay 
not now seek to rectify Customs’ error in the construction of the law 
under § 1520(c)(1). See, e.g., Occidental Oil & Gas Co. v. United States, 
13 CIT 244, 246 (1989). 
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CONCLUSION 
Plaintiff has failed to allege sufficient facts to establish that a mistake 
of fact was committed by Customs as contemplated by 19 U.S.C. 
§ 1520(c)(1). As the mistake by Customs amounted to an error in the 
construction of the law, plaintiff has failed to state a claim upon which 
relief may be granted under § 1520(c)(1). Accordingly, defendant’s mo- 
tion to dismiss is granted and the action dismissed. 


TTR I 


(Slip Op. 93-165) 


FLORAL TRADE COUNCIL, PLAINTIFF v. UNITED STATES, DEFENDANT, AND 
VISAFLOR, S.A., RANCHO Daisy, RANCHO GUACATAY, AND RANCHO MISION 
EL DESCANSO, DEFENDANT-INTERVENORS 


Court No. 92-06-00393 
(Dated August 16, 1993) 


JUDGMENT 


ResTAnl, Judge: This case having been submitted for decision and the 
Court, after deliberation, having rendered a decision therein; now, in 
conformity with that decision, 

IT IS HEREBY ORDERED: that a remand determination having been issued 


finding the “all other” rate to be 18.20%, and no objections having been 
filed, it is hereby 

FURTHER ORDERED that the ITA’s remand determination is sustained 
and that an 18.20% rate shall be applied as the cash deposit “all other” 
rate for future entries. 


(Slip Op. 93-166) 
WERNER & PFLEIDERER CorP., PLAINTIFF v. UNITED STATES, DEFENDANT 
Court No. 90-06-00286 


[Plaintiff's motion for summary judgment granted. Defendant’s cross-motion for sum- 
mary judgment denied. ] 


(Dated August 18, 1993) 


John H. Ogden, General Counsel to Werner & Pfleiderer Corp., for plaintiff. 

Frank W. Hunger, Assistant Attorney General, Joseph I. Liebman, Attorney in Charge, 
International Trade Field Office, Commercial Litigation Branch, Civil Division, United 
States Department of Justice (Susan Burnett Mansfield), Karen P. Binder, United States 
Customs Service, of counsel, for defendant. 


OPINION 


Restani, Judge: Plaintiff Werner & Pfleiderer Corporation (“Wer- 
ner”) moves for summary judgment on the ground that for tariff pur- 
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poses the United States Customs Service (“Customs”) improperly 
classified merchandise imported by Werner. Werner claims that the 
merchandise should have been entered duty free as a previously im- 
ported good that was exported and then returned to the United States 
under a lease or similar use agreement or returned for failure to conform 
to specifications. Defendant cross-moves for summary judgment, alleg- 
ing that plaintiff's merchandise does not fall under the special duty free 
provisions for certain types of reimported goods. 


Facts 


Plaintiff is the North American distributor of continuous processing 
equipment made by Werner & Pfleiderer GmbH, located in Stuttgart, 
Germany. In April 1987, the German company exported a machine 
known as a Continua 37 to the United States, and plaintiff paid customs 
duties in the amount of $3,899.24. See Affidavit of Michael Scudese and 
attached documents. In October 1987, plaintiff began negotiations for 
sale of the Continua 37 to Ogilvie Mills Limited (“Ogilvie”) in Canada. 
After testing the machine in plaintiff's New Jersey laboratories, Ogilvie 
representatives decided that it was necessary to conduct further tests in 
Ogilvie’s facilities in Quebec, Canada. 

Werner exported the machine to Canada on March 1, 1988. The ship- 
ping invoice stated, “[t]hese items are property of Werner * * * on loan 
to Ogilvie Mills for a 5-week period for testing purposes, to be returned 
to the United States after that period.” Affidavit of Michael Scudese, at- 
tached exhibit A. After performing several test runs in its Canadian fa- 
cilities, Ogilvie concluded that the Continua 37 could not produce the 
desired product. Therefore, Ogilvie returned the machine to Werner in 
the United States. 

Upon reimportation in November 1988, Customs declined to apply 
the duty free rate despite the notation on the entry form that “[t]hese 
items are the property of the consignee and were made available to 
Ogilvie Mills for testing purposes and are now being returned.” Affida- 
vit of Michael Scudese, attached exhibit E. Instead, Customs assessed 
duties at a rate of 3.9% under item 678.35, Tariff Schedule of the United 
States (“TSUS”), which covers molding machines. Werner protested 
the classification decision. When its protest was denied, it appealed to 
this court, which has jurisdiction under 28 U.S.C. § 1581(a) (1988). 


DISCUSSION 


A motion for summary judgment shall be granted if there is no genu- 
ine issue of material fact and the moving party is entitled to judgment as 
a matter of law. USCIT Rule 56(d). Both parties agree that there is no 
genuine issue of material fact. Therefore, the only remaining question is 
whether either party is entitled to judgment as a matter of law. 

To prevail on its motion for summary judgment, plaintiff must over- 
come the presumption that Customs properly classified the mer- 
chandise. See 28 U.S.C. § 2639(a)(1) (1988). Plaintiff claims that the 
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merchandise should have been classified under item 801.00, TSUS, 
which mandates duty free entry for: 


[a]rticles, previously imported, with respect to which the duty was 
paid upon such previous importation * * * if (1) reimported, with- 
out having been advanced in value or improved in condition by any 
process of manufacture or other means while abroad, after having 
been exported under lease or similar use agreements, and (2) reim- 
ported by or for the account of the person who imported it into, and 
exported it from, the United States. 

Item 801.00, TSUS (1987). Alternatively, plaintiff argues that the cor- 

rect classification was under item 801.10, TSUS, also duty free, which 

encompasses 


[alrticles, previously imported, with respect to which the duty was 
paid upon such previous importation if (1) exported within three 
years after the date of such previous importation, (2) reimported 
without having been advanced in value or improved in condition by 
any process of manufacture or other means while abroad, (3) reim- 
ported for the reason that such articles do not conform to sample or 
specifications, and (4) reimported by or for the account of the per- 
son who imported them into, and exported them from, the United 
States. 
Item 801.10, TSUS (1987). 

Defendant admits that duties were paid to Customs when the ma- 
chine was previously imported and that Werner, the original importer, 
also exported and then reimported the machine. Defendant does not 
contest that the machine was not advanced in value or improved in con- 
dition while abroad. The two issues to be addressed are thus whether the 
machine was exported under a lease or similar use agreement and 
whether it was reimported because of failure to conform to specifica- 
tions. If either of these conditions is satisfied, no duties will be assessed. 

In interpreting the provisions relating to reimported goods, the court 
will bear in mind that the purpose of these provisions is “to eliminate 
an assessment of duty which has the appearance of double taxation. 
Although double taxation is not[,] ipso facto, a defective or unconstitu- 
tional exercise of power, it is not a preferred result.” Atlas Copco, Inc. v. 
United States, 10 CIT 790, 792, 651 F. Supp. 1446, 1448 (1986). The pro- 
vision concerning goods exported under lease, in particular, is not “the 
sort of exemption from duties which must be narrowly construed.” Jd. at 
793, 651 F. Supp. at 1448. 

Black’s Law Dictionary defines “lease” as, inter alia, “a contract by 
which one owning * * * property grants to another the right to possess, 
use and enjoy it for specified period of time in exchange for periodic pay- 
ment.” Black’s Law Dictionary 889 (6th ed. 1990). Customs has in the 
past not required proof of periodic payments in order to find a lease to 
exist within the meaning of item 801.00, TSUS. It has ruled that a lease 
must be supported by consideration, although the consideration may be 
nominal and may consist of an act or a promise to act rather than a 
monetary amount. C.S.D. 79-287, 13 Cust. Bull. 1418, 1420 (1979). Cus- 
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toms’ prior broad interpretation of the term “lease” is in accordance 
with the policy against double taxation. See Atlas Copco, 10 CIT at 792, 
651 F. Supp. at 1448. 

Consideration, one of the most basic concepts of contract law, is noth- 
ing more than the inducement to a contract. It can take the form of a 
benefit to the promisee or a detriment to the promisor. See Black’s Law 
Dictionary 306. Plaintiff contends that Ogilvie’s oral agreement to pay 
transportation costs constituted consideration. A supporting affidavit 
states, “[p]ayment by Ogilvie Mills Ltd. of all costs for transporting the 
machine to and from Montreal was in lieu of periodic lease payments.” 
Plaintiff's Opposition to Defendant’s Cross Motion for Summary Judg- 
ment and attached affidavit of Christopher Lane. An oral promise to pay 
is an adequate form of consideration. See Restatement (Second) of Con- 
tracts § 71 (1981) (consideration is a bargained for promise or perform- 
ance); see also 13 Cust. Bull. at 1419-20 (ruling that either an oral or 
written lease may suffice for duty free treatment). 

Defendant argues that payment of transportation costs did not induce 
the contract because Werner by its own admission agreed to “lend at no 
cost a Continua 37 * * * to Ogilvie.” Defendant’s Opposition to Plain- 
tiffs Motion for Summary Judgment and Cross Motion for Summary 
Judgment, at 9-10. Defendant attempts to equate “at no cost” with “for 
no consideration.” It is more reasonable to interpret “at no cost” as 
meaning without periodic lease payments. As indicated above, Customs 
has in the past not considered periodic payments to be a defining charac- 
teristic of a lease under item 801.00. 

Even if the agreement is not a lease, it is a loan for temporary use, 
which is clearly a similar use agreement. Although a lease must be sup- 
ported by consideration, a loan is “[a]nything furnished for temporary 
use to a person at his request, on condition that it shall be returned, or 
its equivalent in kind, with or without compensation for its use.” 
Black’s Law Dictionary 936.1 Defendant does not deny that the arrange- 
ments between plaintiff and Ogilvie may be characterized as a loan, but 
it argues that a loan cannot constitute a similar use agreement if the 
loan lacks the essential component of consideration. 

Consideration is a necessary element of a valid contract such as a 
lease. Black’s Law Dictionary 306. In contrast, “[a]lthough often used 
as synonymous with ‘contract,’ agreement is a broader term; e.g. an 
agreement might lack an essential element of a contract.” Id. at 67. For 
example, a valid agreement and by extension a valid similar use agree- 
ment might lack consideration. To hold that a loan with consideration is 
a similar use agreement, whereas a loan without consideration is not, 
defies reason. The general definitions of loan and lease are identical ex- 
cept for the requirement of consideration. For these purposes, a loan 
with consideration is a lease. There would be no need to add the lan- 


1 The Customs ruling quoted above does not address the existence of a “similar use agreement,” because those words 
did not appear in the version of TSUS in effect at that time. See 13 Cust. Bull. at 1419. The tariff schedules instead 
provided for a 0% rate of duty for reimported goods that had been “exported under lease to a foreign manufacturer.” Id. 
(quoting item 801.00, TSUS). 
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guage concerning a similar use agreement if the drafters intended the 
provision to encompass nothing broader than a lease. See Astoria Fed. 
Sav. & Loan Ass’n v. Solimino, 111 S. Ct. 2166, 2172 (1991) (“we con- 
strue statutes, where possible, so as to avoid rendering superfluous any 
parts thereof.”) 

In the court’s opinion, it is clear that the agreement between plaintiff 
and Ogilvie constituted either a lease or a similar use agreement. Thus, 
no purpose would be served by addressing the issue of return for failure 
to conform to specifications. The Continua 37 at issue in this case is enti- 
tled to duty free treatment under item 801.00, TSUS. Plaintiff's motion 
for summary judgment is granted and defendant’s cross-motion for 
summary judgment is denied. 


aI me 


(Slip Op. 93-167) 
Brown GrouP INC., PLAINTIFF v. UNITED STATES, DEFENDANT 
Consolidated Court No. 91-05-00390 


[Plaintiff's motion for summary judgment denied. Defendant’s cross-motion for sum- 
mary judgment granted. ] 


(Decided August 18, 1993) 


Rode & Qualey (William J. Maloney) for plaintiff. 

Frank W. Hunger, Assistant Attorney General, Joseph I. Liebman, Attorney in Charge, 
International Trade Field Office, Commercial Litigation Branch, Civil Division, United 
States Department of Justice (Barbara M. Epstein); Chi Choy, International Trade Litiga- 
tion, United States Customs Service, counsel, for defendant. 


OPINION 


Restanl, Judge: This matter is before the court on cross-motions for 
summary judgment. Plaintiff challenges the United States Customs 
Service’s (“Customs”) classification for tariff purposes of certain chil- 
dren’s snow boots. Customs classified the boots under item 700.57, 
Tariff Schedules of the United States (“TSUS”) (1987), at a duty rate of 
37.5 percent ad valorem. Plaintiff seeks classification under item 


700.56, TSUS, at a duty rate of 6 percent ad valorem.1 


1 The relevant provisions of the TSUS read as follows: 
Footwear (whether or not described elsewhere in this subpart) which is over 50 percent by weight of rubber or 
plastics or over 50 percent by weight of fibers and rubber or plastics with at least 10 percent by weight being 
rubber or plastics: 
Hunting boots, galoshes, rainwear, and other footwear designed to be worn over, or in lieu of, other footwear 
as a protection against water, oil, grease, or chemicals or cold or inclement weather, all the foregoing having 
soles and uppers of which over 90 percent of the exterior surface area is rubber or plastics (except footwear 
with uppers of nonmolded construction formed by sewing the parts thereof together and having exposed on 
the outer surface a substantial portion of functional stitching): 
700.51 Having soles and uppers of which over 90 percent of the exterior surface area is polyvinyl chloride, 
whether or not supported or lined with polyvinyl chloride but not otherwise supported or lined. 
700.52 Footwear (except footwear provided for in item 700.51), the uppers of which do not extend above the 
ankle, designed for use without closures, whether or not supported or lined. 
(continued) 
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Facts 


The parties agree that because the boots have uppers of nonmolded 
construction formed by sewing the parts together and have exposed on 
the outer surface a substantial portion of functional stitching, they are 
not classifiable under item 700.53, TSUS.2 The parties also agree that 
the boots have a foxing-like band applied or molded at the sole and over- 
lapping the upper. Thus, under the plain language of item 700.56, 
TSUS, the boots may not be classified under that item, but would fall 
under item 700.57. Plaintiff argues that, nonetheless, relevant legisla- 
tive history requires classification under item 700.56. 


DISCUSSION 
The legislative history at issue, states: 


The parenthetical exception “except footwear having foxing or a 
foxing-like band applied or molded at the sole and overlapping the 
upper” in item 700.55 an earlier version of item 700.56, TSUS] is 
designed to insure the classification in item 700.60 of a style of im- 
ported shoe with plastic coated uppers but having the general out- 
ward appearance of the traditional “sneaker” or tennis shoe. 


US. Tariff Comm’n, Tariff Classification Study, Schedule 7 (1960) at 
24. At the time of the Study, American Selling Price (“ASP”) appraisal 
methodology was applicable. Apparently the parenthetical exception 
was intended to protect the domestic “sneaker” industry and to insure 
that footwear resembling the “sneaker” or tennis shoe was subject to 
ASP appraisal. The court cannot be sure that this was the only object of 
the parenthetical exception. The court is not willing to abandon plain 
statutory language in favor of a construction which would be more easily 
compatible with less than clear legislative history. Given the existence 
of item 700.57,3 the court cannot be as certain as plaintiff, that the par- 
enthetical exception was never intended to apply to rubber or plastic 
protective-type footwear. 


700.53 Other 
Opes owe (except footwear having uppers of which over 50 percent of the exterior surface area is 
leather): 
Having uppers of which over 90 percent of the exterior surface area is rubber or plastics (except foo 
wear having foxing or a foxing-like band applied or molded at the sole and overlapping the upper): 
Zoris (thonged sandals). 
Other 
Other 
Hunting boots, galoshes, rainwear, and other footwear designed to be worn over, or in lieu of, other 
footwear as a protection against water, oil, grease, or chemicals or cold or inclement weather. 
Footwear with open toes or open heels; footwear of the slip-on type, that is held to the foot without the 
use of laces or buckles or other fasteners, the foregoing except footwear provided for in item 700.57 
and except footwear having a foxing or foxing-like band wholly or almost wholly of rubber or plastics 
applied or molded at the sole and overlapping the upper. 
TSUS (1987). 
2 Items 700.51, 700.54 and 700.59 clearly do not apply but are quoted in note 1 for completeness and to depict the 
structure of the relevant section of the TSUS. Only items 700.56 and 700.57 are directly at issue. 
3 The court notes plaintiff's argument that item 700.57 could be meant only for protective footwear with an exterior 
of less than 90 percent rubber or plastic and more than 50 percent by weight of rubber, plastic or a fiber and 10 percent 
by weight rubber or plastic composition. The court adopts the plain and broader language of the statute. 
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This result is entirely compatible with, if not dictated by, Far Eastern 
Department Store U.S.A. Inc. v. United States, 11 CIT 932, 678 F. Supp. 
891 (1987), aff'd, 852 F.2d 1286 (1988). In that case the court found that 
slip-on shoes with jute and rubber foxing-like bands were not classifi- 
able under item 700.59, TSUS, because the same exception at issue here 
was contained in that provision. See, supra, note 1. The court rejected 
plaintiff's argument that the slip-on shoe was not sneaker-like, and that 
the same legislative history limited the exception to “footwear of the 
sneaker or athletic-type.” Far Eastern, 11 CIT at 933-34, 678 F. Supp. at 
893-94. This court similarly finds no limitation to the parenthetical ex- 
ception in item 700.56, TSUS. 

If the drafters of the statute erred it is up to Congress to correct the 
error. The court declines to rewrite the intricate footwear provisions of 
the tariff laws. The classification of the merchandise at issue under item 
700.57, TSUS, is found to be correct. Plaintiff's motion for summary 
judgment is denied. Defendant’s cross-motion for summary judgment is 
granted. 


(Slip Op. 93-168) 


TORRINGTON Co., PLAINTIFF, AND FEDERAL-MoGuL Corp., PLAINTIFF- 
INTERVENOR Uv. UNITED STATES, DEFENDANT, AND SKF USA Inc., SKF 
GmsBH, GMN Georc MuLLER NurnBerG AG, NTN Bearinc Corp., OF 
America, NTN KuGELLAGERFABRIK (DEUTSCHLAND) GMBH, CATERPILLAR 
Inc., FAG KUGELFISCHER GEORG SCHAEFER KGAA, INA WALZLAGER 
SCHAEFFLER KG, INA Bearinc Co., INc., MESSERSCHMITT-BOELKOW- 
BLoum, GmsBH, AND MBB HE icoptTer CorpP., DEFENDANT-INTERVENOR 


Court No. 91-08-00567 


Plaintiff moves pursuant to Rule 56.1 of the Rules of this Court for judgment on the 
agency record challenging the following actions by the Department of Commerce, Inter- 
national Trade Administration (“ITA”), alleging that these actions were unsupported by 
substantial evidence on the administrative record and not in accordance with law: the 
ITA’s (1) use of a methodology for adjusting United States price (“USP”) and Foreign 
Market Value (“FMV”) for Germany’s value added tax (“VAT”) that granted a circum- 
stance of sale (“COS”) adjustment to FMV to achieve tax neutrality; (2) method of calcu- 
lating cash deposit rates for estimated duties; (3) in regard to exporter’s sales price 
(“ESP”) transactions, allowance of an adjustment to FMV for inventory carrying costs; 
(4) failure to verify FAG Kugelfischer Georg Schaefer KGaA’s (“FAG”) cost response; 
(5) failure to verify INA Walzlager Schaeffler KG’s (“INA”) cost response; (6) adjustment 
to FMV for SKF GmbH’s (“SKF”) pre-sale inland freight; (7) treatment of SKF’s home 
market discounts; and (8) allowance of a COS adjustment for FAG’s currency hedging 
expenses. 

Held: This case is remanded to the ITA to add the full amount of VAT paid on each sale 
in the home market to FMV without adjustment; to determine if SKF’s method of report- 
ing discounts in the home market meets the standard required for those discounts to be 
treated as direct selling expenses and subtracted from FMV or if information on the ad- 
ministrative record does not support deduction as direct expenses, to treat these dis- 
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counts as indirect selling expenses; to develop a methodology which removes discounts 
paid on sales of out of scope merchandise from any adjustments made to FMV for SKF’s 
discounts or, if no viable method can be developed, to deny such an adjustment in its calcu- 
lation of FMV; and to treat FAG’s currency hedging expenses as indirect selling expenses 
pursuant to 19 C.F.R. § 353.56(b)(2) (1991). ITA’s determination is affirmed in all other 
respects. 

[Plaintiff's motion granted in part and denied in part; case remanded. ] 


(Dated August 20, 1993) 


Stewart and Stewart (Eugene L. Stewart, Terence P. Stewart, James R. Cannon, dr., 
Wesley K. Caine, Myron A. Brilliant, Geert De Prest, Margaret E.O. Edozien, Robert A. 
Weaver, David Scott Nance and Amy S. Dwyer) for plaintiff The Torrington Company. 

Frederick L. Ikenson, P.C. (Frederick L. Ikenson, J. Eric Nissley and Joseph A. Perna V) 
for plaintiff-intervenor Federal-Mogul Corporation. 

Frank W. Hunger, Assistant Attorney General; David M. Cohen, Director, Commercial 
Litigation Branch, Civil Division, U.S. Department of Justice (Velta A. Melnbrencis and 
Jane E. Meehan); of counsel: John D. McInerney, Acting Deputy Chief Counsel for Import 
Administration, Dean A. Pinkert, Stephen J. Claeys and Douglas S. Cohen, Attorney- 
Advisors, Office of the Chief Counsel for Import Administration, U.S. Department of 
Commerce, for defendant. 

Howrey & Simon (Herbert C. Shelley, Scott A. Scheele, Alice A. Kipel, Juliana M. 
Cofrancesco and Thomas Trendl) for defendant-intervenors SKF USA Inc. and SKF 
GmbH. 

Grunfeld, Desiderio, Lebowitz & Silverman (Bruce M. Mitchell and Philip S. Gallas) 
for defendant-intervenor GMN Georg Muller Nurnberg AG. 

Barnes Richardson & Colburn (Robert E. Burke, Donald J. Unger, Kazumune V. Kano 
and Diane A. MacDonald) for defendant-intervenors NTN Bearing Corporation of 
America and NTN Kugellagerfabrik (Deutschland) GmbH. 

Powell, Goldstein, Frazer & Murphy (Richard M. Belanger and Neil R. Ellis) for 
defendant-intervenor Caterpillar Inc. 

Grunfeld, Desiderio Lebowitz & Silverman (Max F. Schutzman, David L. Simon, 
Andrew B. Schroth and Matthew L. Pascocello) for defendant-intervenor FAG 
Kugelfischer Georg Schafer KGaA. 

Arent Fox Kintner Plotkin & Kahn (Stephen L. Gibson and Eleanor Pelta) for defendant- 
intervenors INA Walzlager Schaeffler KG and INA Bearing Company, Inc. 

Rogers & Wells (William Silverman and Ryan Trainer) for defendant-intervenor 
Messerschmitt-Boelkow-Blohm GmbH and MMB Helicopter Corporation. 


OPINION 


TsoucaLas, Judge: Plaintiff, The Torrington Company “Tor- 
rington”), moves pursuant to Rule 56.1 of the Rules of this Court for 
judgment on the agency record, challenging certain aspects of the De- 
partment of Commerce, International Trade Administration’s (“ITA”) 
final results in the first administrative review of imports of antifriction 
bearings from the Federal Republic of Germany. Antifriction Bearings 
(Other Than Tapered Roller Bearings) and Parts Thereof From the Fed- 
eral Republic of Germany; Final Results of Antidumping Duty Adminis- 
trative Review (“Final Results”), 56 Fed. Reg. 31,692 (1991). 


BACKGROUND 


On June 11, 1990, the ITA initiated an administrative review of im- 
ports of ball bearings, cylindrical roller bearings, spherical plain bear- 
ings and parts thereof from the Federal Republic of Germany. 
Antifriction Bearings (Other Than Tapered Roller Bearings) and Parts 
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Thereof From the Federal Republic of Germany, France Italy, Japan, 
Romania, Singapore, Sweden, Thailand and the United Kingdom 
Initiation of Antidumping Administrative Reviews, 55 Fed. Reg. 23,575 
(1990). 

On March 15, 1991, the ITA published its preliminary determination 
in the administrative review. Antifriction Bearings (Other Than Ta- 
pered Roller Bearings) and Parts Thereof From the Federal Republic of 
Germany; Preliminary Results of Antidumping Duty Administrative 
Reviews and Partial Termination of Administrative Reviews, 56 Fed. 
Reg. 11,200 (1991). 

On July 11, 1991, the ITA published its Final Results in this proceed- 
ing. Final Results, 56 Fed. Reg. 31,692. 

Torrington moves pursuant to Rule 56.1 of the Rules of this Court for 
summary judgment on the agency record alleging that the following ac- 
tions by the ITA were unsupported by substantial evidence on the ad- 
ministrative record and not in accordance with law: the ITA’s (1) use ofa 
methodology for adjusting United States price (“USP”) and Foreign 
Market Value (“FMV”) for Germany’s value added tax (“VAT”) that 
granted a circumstance of sale (“COS”) adjustment to FMV to achieve 
tax neutrality; (2) method of calculating cash deposit rates for estimated 
duties; (3) in regard to exporter’s sales price (“ESP”) transactions, al- 
lowance of an adjustment to FMV for inventory carrying costs; (4) fail- 
ure to verify FAG Kugelfischer Georg Schaefer KGaA’s (“FAG”) cost 
response; (5) failure to verify INA Walzlager Schaeffler KG’s (“INA”) 
cost response; (6) adjustment to FMV for SKF GmbH’s (“SKF”) pre-sale 
inland freight; (7) treatment of SKF’s home market discounts; and 
(8) allowance of a COS adjustment for FAG’s currency hedging 
expenses. Memorandum in Support of Plaintiff The Torrington Com- 
pany’s Motion for Judgment on the Agency Record (“Torrington’s 
Memorandum”) at 9-67. 


DISCUSSION 


This Court’s jurisdiction over this matter is derived from 19 U.S.C. 
§ 1516a(a)(2) (1988) and 28 U.S.C. § 1581(c) (1988). 

A final determination by the ITA in an administrative proceeding will 
be sustained unless that determination is “unsupported by substantial 
evidence on the record, or otherwise not in accordance with law.” 
19 U.S.C. § 1516a(b)(1)(B) (1988). Substantial evidence is “relevant evi- 
dence as a reasonable mind might accept as adequate to support a con- 
clusion.” Consolidated Edison Co. v. NLRB, 305 U.S. 197, 229 (1938); 
Alhambra Foundry Co. v. United States, 12 CIT 343, 345, 685 F. Supp. 
1252, 1255 (1988). 


1. Circumstance of Sale Adjustment to FMV for Value Added Tax: 


Torrington challenges the ITA’s use of a methodology for adjusting 
USP and FMV for Germany’s VAT that granted a COS adjustment to 
FMV to achieve tax neutrality. Torrington’s Memorandum at 31-33. 
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Defendant argues that its actions were supported by substantial evi- 
dence on the administrative record and otherwise in accordance with 
law. Defendant’s Memorandum in Opposition to Plaintiff’s Motion for 
Judgment Upon the Agency Record (“Defendant’s Memorandum”) at 
12-38. 

For a more detailed discussion of Torrington and defendant’s argu- 
ments on this issue, see this Court’s decision in Torrington Co. v. United 
States,17CIT__—,__—, 818 F. Supp. 1563, 1567-69 (1993). 

SKF, FAG, INA, GMN Georg Muller Nurnberg AG (“GMN”), 
NTN Bearing Corporation of America and NTN Kugellagerfabrik 
(Deutschland) GmbH (“NTN”) essentially agree with the defendant’s 
arguments on this issue. Opposition of SKF USA Inc. and SKF GmbH to 
Torrington’s Motion for Judgment on the Agency Record (“SKF’s Oppo- 
sition”) at 4-8; Memorandum of Defendant-Intervenor FAG Kugelfis- 
cher Georg Schaefer KGaA (“FAG”) in Opposition to Plaintiff’s Motion 
for Judgment Upon the Agency Record (“FAG’s Memorandum”) at 
51-56; Memorandum of INA Walzlager Schaeffler KG and INA Bearing 
Company, Inc. in Opposition to Plaintiff The Torrington Company’s 
Motion for Judgment on the Agency Record (“INA’s Memorandum”) at 
11-14; Memorandum of Defendant-Intervenor GMN Georg Muller 
Nurnberg AG (“GMN”) in Opposition to Plaintiff's Motion for Judg- 
ment Upon the Agency Record (“GMN’s Memorandum”) at 23-28; 
Response Brief of Defendant-Intervenor NTN Bearing Corporation of 
America and NTN Kugellagerfabrik (Deutschland) GmbH (“NTN’s 
Brief”) at 8-19. 

This Court has fully addressed these arguments and adheres to its de- 
cision on this issue in Federal-Mogul Corp. v. United States, 17 CIT 

Mie , 813 F. Supp. 856, 863-65 (1993). This Court remands this is- 
sue to the ITA to allow the ITA to add the full amount of VAT paid on 
home market sales to FMV without adjustment. 


2. Calculation of Cash Deposit Rates: 


In this administrative review, the ITA used two different methodolo- 
gies for the actual calculation of dumping margins in cases where ESP 
sales were used: one for assessing duties on entries covered by the re- 
view, and the other for setting the cash deposit rate on future entries of 
the subject merchandise. Final Results, 56 Fed. Reg. at 31,693-95, 
31,698-702. To calculate the assessment rate for ESP sales, the ITA “di- 
vide[d] the total PUDD [potential uncollected dumping duties — calcu- 
lated as the total difference between foreign market value and U.S. price 
for an exporter] for the reviewed sales by the total entered value of those 
reviewed sales * * *.” Final Results, 56 Fed. Reg. at 31,698-99 (empha- 
sis added). To calculate the estimated cash deposit rate for ESP sales, 
the ITA “divided the total PUDD for each exporter by the total net U.S. 
price for that exporter’s sales * * *.” Id. at 31,699 (emphasis added). 

Torrington argues that the ITA’s use of a methodology which results 
in an estimated cash deposit rate different from the assessment duty 
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rate was unsupported by substantial evidence on the record and not in 
accordance with law. Torrington’s Memorandum at 64-67. 

Defendant argues that its actions were supported by substantial evi- 
dence on the administrative record and otherwise in accordance with 
law. Defendant’s Memorandum at 59-66. In addition, defendant argues 
that this issue is moot because of the publication of superseding cash 
deposit rates in Antifriction Bearings (Other Than Tapered Roller 
Bearings) and Parts Thereof From France; et al.; Final Results of 
Antidumping Duty Administrative Reviews, 57 Fed. Reg. 28,360 (1992). 
Defendant’s Memorandum at 57-59. 

For a more detailed discussion of Torrington and defendant’s argu- 
ments on this issue, see this Court’s decision in Torrington Co., 17 CIT 
at___—«, 818 F. Supp. at 1569. 

SKF, FAG, INA, GMN and NTN essentially agree with the defen- 
dant’s arguments on this issue. SKF’s Opposition at 18-23; FAG’s 
Memorandum at 73-85; INA’s Memorandum at 15-17; GMN’s Memo- 
randum at 29-43; NTN’s Brief at 27-30. 

The Court agrees with the defendant that this issue is now moot. 
However, the Court directs the defendant to this Court’s decision on this 
issue in Federal-Mogul, 17 CIT at__, 813 F. Supp. at 866-68. 


3. Inventory Carrying Costs: 


In the Final Results of this administrative review the ITA correctly 
adjusted ESP for imputed inventory carrying costs pursuant to 
19 U.S.C. § 1677a(e)(2) (1988). Torrington does not challenge this 
adjustment. 

Pursuant to its new administrative practice, the ITA also made a cor- 
responding adjustment to FMV for imputed inventory carrying costs 
when comparing ESP sales to FMV sales. 

Torrington objects to this adjustment by the ITA to FMV for imputed 
inventory carrying costs. Torrington’s Memorandum at 34-40. 

For a detailed discussion of Torrington and defendant’s arguments on 
this issue, see this Court’s decision in Torrington Co.,17 CIT at__, 
818 F. Supp. at 1574-77. 

SKF, FAG, INA, GMN and NTN essentially agree with the defen- 
dant’s arguments on this issue. SKF’s Opposition at 8-12; FAG’s Memo- 
randum at 38-50; INA’s Memorandum at 14-15; GMN’s Memorandum 
at 10-22; NT'N’s Brief at 19-24. 

This Court adheres to its decision on this issue in Torrington Co., 
17CITat__, 818 F. Supp. at 1576~—77, and finds that the ITA’s adjust- 
ment to FMV for imputed inventory carrying costs pursuant to 
19 C.F.R. § 353.56(b)(2) (1991) was a reasonable exercise of the ITA’s 
discretion in implementing the antidumping duty statute and is 
affirmed. 


4. Failure to Verify FAG’s Cost Response: 


On October 5, 1990, Torrington requested the ITA to conduct verifi- 
cation of all responses submitted in this administrative review, includ- 
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ing FAG’s cost response, pursuant to 19 U.S.C. § 1677e(b) (1988) and 
19 C.F.R. § 353.36 (1991).1 Administrative Record Germany Public 
Document No. (“AR Ger. Pub. Doc. No.”) 246. FAG had not yet submit- 
ted its cost response to the ITA. AR Ger. Pub. Doc. Nos. 271, 278, 286, 
316, 361, 377, 408, 411, 412. 

After FAG submitted its cost response, Torrington renewed its re- 
quest for verification alleging that FAG’s cost response was missing im- 
portant information and that some of the information reported was 
inconsistent. AR Ger. Pub. Doc. No. 340. 

Ina letter dated January 25, 1991, Torrington refers to the ITA’s deci- 
sion to cancel verification of FAG’s cost response, alleging that it was 
due in part to the outbreak of the Persian Gulf War, and goes on to re- 
quest the ITA to reschedule the verification or conduct limited verifica- 
tion in Washington, D.C. AR Ger. Pub. Doc. No. 430. The ITA refused 
Torrington’s request to reschedule verification or conduct limited veri- 
fication in Washington, D.C. 

Torrington argues that 19 U.S.C. § 1677e(b)(3)(B) requires the ITA to 
verify all information used in an administrative review “if good cause for 
verification is shown.” Torrington cites to the House of Representatives 
Ways and Means Committee’s report on the Trade Remedies Reform 
Act of 1984, which was later incorporated into the Trade and Tariff Act 
of 1984, for a definition of “good cause.” The Report states that “[glood 
cause could be such factors as a significant issue of law or fact, changed 


or special circumstances, discrepancies found in previous verifications, 
or the likelihood of a significant impact on the result.” H.R. Rep. No. 
725, 98th Cong., 2d Sess. 43 (1984). Torrington argues that anytime 
these or comparable circumstances are shown to exist verification is re- 
quired. Torrington’s Memorandum at 22-25. 

Torrington argues that the analysis of FAG’s cost response that it pre- 
sented to the ITA showed that discrepancies in the response proved that 


1 19 U.S.C. § 1677e(b) states in pertinent part: 


(b) Verification 
The administering authority shall verify all information relied upon in making — 
* * * * 7 
(3) a review and determination under section 1675(a)of this title, if- 
(A) verification is timely requested by an interested party * * *, and 
(B) no verification was made under this peregrephs during the 2 immediately preceding reviews and determi- 
nations under that section of the same order, finding, or notice, except that this clause shall not apply if good 
cause for verification is shown. 
(Emphasis added). 

Since this was the first review of the outstanding antidumping duty order regarding antifriction bearings from Ger- 
many, the ITA was only required to conduct verification if timely requested by an interested party and only if good 
cause for verification was shown. 

The relevant section of the ITA’s regulations state: 

§ 353.36 Verification of information. 

(a) In general. (1) The Secretary will verify all factual information the Secretary relies on in: 

* * * * * * * 

(iv) The final results of an administrative review under § 353.22(c) or (f) if the Secretary decides that good cause 
for verification exist; and 

(v) The final results of an administrative review under § 353.22(c) if: 

(A) An interested party * * * not later than 120 days after the date of publication of the notice of initiation of 
review, submits a written request for verification; and 

(B) The Secretary conducted no verification under this paragraph during either of the two immediately preced- 
ing administrative reviews. 


19 C.F.R. § 353.36(a). 
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good cause existed for verification of FAG’s cost response. Id. at 9-16, 
26-27. Torrington points out that FAG used a new cost accounting sys- 
tem to report costs for this administrative review and that the ITA has 
conducted verification in situations where a respondent used a new cost 
accounting system. Id. at 27 (citing Final Determination of Sales at Less 
Than Fair Value: New Steel Rail, Except Light Rail, From Canada, 
54 Fed. Reg. 31,984 (1989)). Torrington argues that at a minimum the 
ITA should have conducted a modified form of verification of FAG’s cost 
response in Washington, D.C. Id. at 29-30. 

Defendant argues that Torrington failed to show that good cause for 
verification of FAG’s cost response existed. Defendant argues that the 
ITA correctly requires more than mere speculation by a party request- 
ing verification in order for the ITA to find that good cause for verifica- 
tion exists. Defendant argues that the ITA will not find good cause to 
verify if a request to verify is made prior to the submission of the data to 
be verified. Defendant also argues that the ITA will not find good cause 
to verify if the ITA finds that a respondent has addressed any perceived 
deficiencies in its responses and the party requesting verification has 
not shown that any remaining deficiencies will have an impact on dump- 
ing margins. Defendant’s Memorandum at 4-6, 8-10. 

Specifically, defendant argues that the ITA evaluated FAG’s cost re- 
sponse, deficiency responses, its other responses and verified FAG’s 
sales data including FAG’s accounting systems and found the informa- 
tion submitted to be credible. Therefore, the ITA determined that there 
was no need to verify FAG’s cost response. Defendant’s Memorandum 
at 7-8. 

Defendant also points out that Torrington failed to substantiate that 
any remaining problems with FAG’s cost response would have a signifi- 
cant effect on FAG’s dumping margin. Id. at 9-10. 

Finally, defendant points out that the ITA did consider conducting 
limited verifications in Washington, D.C., but rejected the idea for logis- 
tical and procedural reasons. Defendant states that the biggest problem 
with conducting verifications in Washington was that the ITA could not 
rely on the veracity of documents submitted under such a procedure. Id. 
at 10-11. 

FAG agrees with the defendant’s arguments on this issue. FAG’s 
Memorandum at 12-37. 

In response to defendant, Torrington argues that the fact that the 
ITA originally scheduled verification of FAG’s cost response, but can- 
celed it at least in part due to the outbreak of the Persian Gulf War, sup- 
ports Torrington’s contention that good cause for verification existed. 
Reply of The Torrington Company, Plaintiff, to Responses of Defendant 
and Defendant-Intervenors to Torringtons Motion for Judgment Pursu- 
ant to Rule 56.1 (“Torrington’s Reply”) at 27-28. 

Torrington points out that the defendant’s argument that Tor- 
rington’s request for verification was invalid because it was filed prior to 
the submission of FAG’s response data is misplaced because Torrington 
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was required by 19 C.F.R. § 353.36(a)(v)(A) to request verification 
within 120 days of the initiation of review, which means the request had 
to be filed no later than October 9, 1990. FAG’s cost response was filed 
on October 18, 1990. Torrington’s Reply at 28-29; see AR Ger. Pub. Doc. 
No. 271. 

Further, Torrington argues that the defendant’s argument that a re- 
quest for verification for good cause must substantiate the degree of im- 
pact of any alleged deficiencies in a response on a respondent’s dumping 
margin imposes an impossible standard for showing good cause. Tor- 
rington argues that given the complexity of responses to be analyzed 
and the time constraints involved, it would be impossible for a domestic 
interested party to meet this burden. Torrington’s Reply at 29-30. 

Finally, Torrington argues that the defendant’s argument that verifi- 
cation in Washington, D.C. was rejected for logistical and procedural 
reasons is weak. Jd. at 30-31. 

As an initial matter, this Court finds that there is no support for Tor- 
rington’s contention that the ITA should have conducted limited verifi- 
cation in Washington, D.C. 

After examining the administrative record, this Court finds that the 
ITA sent FAG a deficiency letter requesting FAG to supplement its cost 
response in order to deal with many of the problems identified by Tor- 
rington. AR Ger. Pub. Doc. No. 326. FAG provided all the information 
requested by the ITA. AR Ger. Pub. Doc. Nos. 361, 377, 408, 411, 412. 
ITA deemed FAG’s cost response and supplemental submissions ade- 
quate and used FAG’s cost data for the Final Results. 

Torrington argues that if good cause, defined “as a significant issue of 
law or fact, changed or special circumstances, discrepancies found in 
previous verifications, or the likelihood of a significant impact on the re- 
sult” or comparable circumstances, exist, the ITA is required to conduct 
verification. See Torrington’s Memorandum at 22 (quoting H.R. Rep. 
No. 725 at 43). The above quotation represents examples of what Con- 
gress thought could be considered good cause. Nothing leads this Court 
to the conclusion that the presence of any one of these circumstances re- 
quires the ITA to conduct verification. 

Torrington argues that there were significant issues of fact in dispute 
in regard to FAG’s cost response. However, the ITA was aware of these 
issues and dealt with, and resolved them, to its satisfaction. AR Ger. 
Pub. Doc. Nos. 326, 361, 377, 408, 411, 412. 

However, this Court believes the ITA goes too far in arguing that a 
party requesting verification for good cause must be able to substantiate 
the degree of impact alleged problems will have on the respondent’s 
dumping margin. All that is required is that the party requesting verifi- 
cation present a reasonable argument that there will be a significant im- 
pact. This does not mean that the party must exactly quantify the 
impact on the dumping margin.2 


2 In certain cases a significant impact could be 0.01% if it means the difference between assessment of duties and 
having a de minimis margin. 
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But even a showing of a potentially significant impact on dumping 
margins is not enough. The statute and regulations clearly leave to the 
ITA’s discretion the determination of whether good cause for verifica- 
tion exists. 19 U.S.C. § 1677e(b); 19 C.F.R. § 353.36(a)(iv). If the ITA is 
satisfied with a respondent’s data and determines that good cause to 
verify does not exist, and the ITA’s determination is supported by sub- 
stantial evidence on the administrative record, this Court will uphold 
the ITA’s determination. 19 U.S.C. § 1516a(b)(1)(B). 

As discussed above, the ITA closely examined FAG’s cost response, re- 
quested additional information, and decided that good cause for verifi- 
cation did not exist. This Court finds that in this case the ITA’s 
determination was supported by substantial evidence on the adminis- 
trative record and is affirmed. 


5. Failure to Verify INA’s Cost Response: 


Torrington alleges that the ITA was also wrong not to verify INA’s 
cost response. Torrington repeats the same arguments used in regard to 
the ITA’s failure to verify FAG’s cost response. Torrington’s Memoran- 
dum at 17-30. Torrington alleges that the analysis of INA’s cost re- 
sponse that it presented to the ITA showed that discrepancies in the 
response proved that good cause existed for verification of response. Id. 
at 17-21, 27-29. Torrington primarily relies on the fact that INA failed 
the cost verification in the initial investigation and that INA had alleg- 
edly developed a new cost accounting system solely for purposes of this 
review. Id. 

Defendant repeats the arguments it made in regard to the ITA’s fail- 
ure to verify FAG’s cost response. Defendant’s Memorandum at 3-12. 
Defendant states that it considered INA’s cost response, deficiency re- 
sponses and the successful verification of INA’s home market sales data 
and found that good cause for verification did not exist. Id. at 7-8. 

INA essentially agrees with the defendant’s arguments. INA’s Memo- 
randum at 3-11. 

For the reasons stated above in regard to verification of FAG’s cost 
response, this Court finds that the statute and regulations clearly leave 
to the ITA’s discretion the determination of whether good cause for veri- 
fication exists. 19 U.S.C. § 1677e(b); 19 C.F.R. § 353.36(a)(iv). Ifthe ITA 
is satisfied with a respondent’s data and determines that good cause to 
verify does not exist, and the ITA’s determination is supported by sub- 
stantial evidence on the administrative record, this Court will uphold 
the ITA’s determination.19 U.S.C. § 1516a(b)(1)(B). 

In regard to INA, the ITA closely examined INA’s cost response, re- 
quested additional information, and decided that good cause for verifi- 
cation did not exist. See AR Ger. Pub. Doc. Nos. 273, 299, 305, 325, 327, 
336, 338, 349, 352, 370, 402. This Court finds that in this case the ITA’s 
determination was supported by substantial evidence on the adminis- 
trative record and is affirmed. 
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6. Adjustment to FMV for SKF’s Pre-sale Inland Freight: 


In the Final Results, the ITA deducted all of SKF’s pre-sale movement 
expenses from its calculation of FMV stating: 


[W]e have determined that pre-sale inland freight should be treated 
as a movement expense and deducted from foreign market value. 
Because we do not treat pre-sale and post-sale movement charges 
differently in calculating an ex-factory U.S. price, we must treat 
these expenses in a similar manner in the home market, to ensure 
an equitable price-to-price comparison. 


Final Results, 56 Fed. Reg. at 31,715. 

Torrington argues that the ITA’s decision to deduct all pre-sale move- 
ment expenses from FMV is contrary to past ITA practice and the deci- 
sion of this court in Silver Reed America, Inc. v. United States, 7 CIT 23, 
34-35, 581 F. Supp. 1290, 1298-99 (1984), rev’d on other grounds sub 
nom. Consumer Prods. Div., SCM Corp. v. Silver Reed America, Inc., 
753 F.2d 1033 (Fed. Cir. 1985). Torrington’s Memorandum at 40-45. 
Torrington argues that the ITA is making this adjustment pursuant to 
its authority to adjust FMV for differences in circumstances of sales. See 
19 U.S.C. § 1677b(a)(4)(B) (1988); 19 C.F.R. § 353.56(a) (1991). 

Specifically, Torrington argues that in order for the ITA to make an 
adjustment to FMV for a difference in circumstance of sale, the expense 
at issue must be directly related to the sales being investigated. Tor- 
rington points out that the court in Silver Reed, 7 CIT at 34-35, 581 
F. Supp. at 1298-99, upheld ITA’s past practice of denying an adjust- 
ment to FMV for pre-sale expenses which could not be directly tied to 
sales. Torrington’s Memorandum at 43-45. Torrington argues that 
Silver Reed is directly on point because here SKF was unable to tie its 
pre-sale movement charges directly to the sales under investigation. 
Id. at 44-45. Torrington argues that pre-sale home market movement 
expenses are general overhead expenses which cannot be directly tied to 
sales. Id. 

Torrington admits that this court recently upheld the ITA’s new prac- 
tice of deducting all pre-sale movement expenses from FMV in Ad Hoc 
Comm. of AZ-NM-TX-FL Producers of Gray Portland Cement v. United 
States, 16CIT _,__, 787 F. Supp. 208, 211-13 (1992), but argues 
that this case was wrongly decided. Torrington’s Memorandum at 
45-47. 

Defendant and SKF rely on this court’s decision in Ad Hoc Comm., 
16 CIT at__, 787 F. Supp. at 211-13. Defendant’s Memorandum at 
45-51; SKF’s Opposition at 12-15. 

Specifically, defendant and SKF argue that the ITA is required to de- 
duct pre-sale movement expenses from U.S. price pursuant to 19 U.S.C. 
§ 1677a(d)(2)(A) (1988) and 19 C.F.R. § 353.41(d)(2)(i) (1991), in order 
to arrive at an ex-factory price for U.S. sales. The statute and regula- 
tions do not address the deduction of pre-sale expenses from FMV. De- 
fendant points out that by not deducting pre-sale expenses from FMV, 
which was the ITA’s past practice, the ITA unfairly compared an ex-fac- 
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tory U.S. price with an ex-warehouse home market price. Defendant ar- 
gues that the ITA’s adjustment to FMV for pre-sale movement expenses 
is not dependant on its authority to adjust FMV for differences in cir- 
cumstances of sale, but rather upon the ITA’s inherent authority to 
make an “apples with apples” comparison. Defendant’s Memorandum 
at 47-50. Defendant points out that the ITA’s rationale was recently 
sustained in Ad Hoc Comm., 16 CIT at ___, 787 F. Supp. at 211-13. 

The reasoning of this Court in upholding the ITA’s treatment of pre- 
sale inventory carrying costs in this case is equally applicable to the 
ITA’s treatment of pre-sale movement expenses. The ITA’s decision to 
compare U.S. price to home market price at a contemporaneous point in 
the chain of commerce is reasonable. Torrington Co.,17CITat__, 818 
F. Supp. at 1576. In this case, the ITA has chosen an ex-factory price as 
the contemporaneous point in the chain of commerce. In order to make 
this comparison certain expenses need to be removed from both U.S. 
and home market prices. This Court finds nothing unreasonable in the 
ITA’s removal of presale movement expenses from both U.S. and home 
market prices as measured from the same point in the chain of com- 
merce, in this case ex-factory. Torrington Co., 17 CIT at __, 818 
F. Supp. at 1576; Ad HocComm.,16CITat__, 787 F. Supp. at 211-13. 
This method of treating pre-sale home market movement expenses has 
also been specifically upheld by this court in a well reasoned opinion in 
Nihon Cement Co. v. United States, 17CIT__,__, Slip Op. 93-80 at 
30-34 (May 25, 1993). 


Therefore, this Court affirms the ITA’s deduction of SKF’s pre-sale 
movement expenses from FMV. 


7. SKF’s Home Market Discounts: 
In the Final Results of this administrative review, the ITA stated that 
in regard to discounts: 


The Department generally allows adjustments to home market 
price and USP for discounts and rebates where respondents have 
granted and paid them on sales of subject merchandise to unrelated 
parties during the period of review. Such discounts or rebates 
should be part of a respondent’s standard business practice and 
not intended to avoid potential antidumping duty liability. The 
Department generally makes an adjustment if discounts and 
rebates, granted pursuant to accurately and adequately described 
programs, are properly reported on a sale or customer-specific 
basis and are directly associated with the products or sales under 
consideration. 

* * * * * * * 


SKF: SKF granted rebates on a customer-specific basis. The De- 
partment verified that rebates per customer were accrued for sales 
which occurred during an agreed upon time period or up to acertain 
agreed-upon amount, and then paid to the customer. We traced 
from payments of rebates to documentation justifying why the pay- 
ments were made. SKF demonstrated that its rebates were legiti- 
mate and based on agreements. For the purpose of allocating 
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rebates for this review, SKF divided the total rebates given to each 
customer during a given time period by the total sales to that cus- 
tomer. We found the allocation of discounts and rebates by SKF- 
FRG, SKF-France, and SKF-Italy to be consistent and reasonable; 
therefore, we have not changed our calculations from the prelimi- 
nary determination. 


Final Results, 56 Fed. Reg. at 31,717-18. 

Torrington argues that discounts relate directly to price and there- 
fore an adjustment to FMV, as the ITA made here, should not be allowed 
unless SKF demonstrates a direct relationship between a specific dis- 
count and a specific sale. Torrington alleges that SKF allocated dis- 
counts over all sales without showing that each individual sale was 
subject to a discount. Torrington argues that allocation is allowed only 
when a respondent shows on the record that all sales of the subject mer- 
chandise were eligible for, and received, a discount. Torrington’s Memo- 
randum at 49-53. 

Defendant concedes that it incorrectly treated SKF’s home market 
discounts as directly related expenses to be deducted from FMV. Defen- 
dant states that this Court’s decision in Koyo Seiko Co. v. United States, 
16CIT__—_,_, 796 F. Supp. 1526, 1529-30 (1992), requires that 
direct selling expenses be shown to have a reasonably direct relation- 
ship to the sales under consideration. Defendant alleges that this direct 
relationship was not demonstrated if discounts were incurred on a 
transaction-specific basis but were allocated over all sales on a cus- 
tomer-specific basis as SKF did here. Therefore, defendant requests this 
Court to remand this issue to the ITA “for reconsideration of those home 
market cash discounts that were not reported on a transaction-specific 
or model-specific basis and the recalculation of foreign market values 
where warranted * * *.” Defendant’s Memorandum at 51. 

SKF admits that it allocated all home market discounts for SKF 
GmbH over all home market sales due to the manner in which SKF 
GmbH’s records were kept. SKF’s Opposition at 18. 

SKF argues that it was reasonable for the ITA to accept SKF’s method 
of reporting discounts and requests this Court to sustain the ITA’s ac- 
tions in regard to this issue. 

In addition, SKF argues that it has been caught by surprise by the de- 
fendant’s change of position on this issue. SKF argues that there is no 
statutory basis for the defendant to change its position in regard to its 
final administrative determination after judicial review of that determi- 
nation has commenced. Reply Brief of SKF USA Inc. and SKF GmbH 
(“SKF’s Reply”) at 2-3. SKF argues that the ITA’s unilateral decision to 
reverse its position in regard to SKF’s discounts denied SKF due process 
by not allowing SKF the opportunity to comment on the ITA’s new posi- 
tion and possibly correct problems with its information submission. Id. 
at 5-7. 

SKF argues that the ITA’s articulation of a new standard in regard to 
granting adjustments for discounts which will be given retroactive ef- 
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fect was unfair and unlawful. SKF points out that retroactive applica- 
tion of the law is frowned upon, citing Bowen v. Georgetown Univ. Hosp., 
488 U.S. 204 (1988). SKF’s Reply at 7-10. 

SKF also argues that it has relied on the ITA’s previous position on 
this issue in its efforts to try to eliminate dumping by the company. The 
change in ITA’s position may result in the creation of dumping margins 
during the second, third and part of the fourth administrative reviews 
which would not have existed under the ITA’s old methodology. SKF’s 
Reply at 10-15. 

SKF argues that Koyo Seiko, 16 CIT at , 796 F. Supp. at 1529-30, 
does not invalidate the reporting methodology used by SKF for dis- 
counts. SKF’s Reply at 16-18. 

SKF argues that the ITA’s new transaction-specific standard should 
be rejected. Id. at 20-22. However, if this Court finds the ITA’s new 
standard to be reasonable and in accordance with law, SKF requests the 
Court to determine that SKF has met the new standard. Jd. at 22-24. At 
a minimum, SKF requests this Court to direct the ITA to allow an indi- 
rect adjustment to FMV for SKF’s discounts. Id. at 24-25. 

Torrington argues that it is well settled that the ITA may request a 
remand to correct errors in its application of the law as well as other 
types of clerical errors. Surreply of The Torrington Company to the Re- 
ply Brief of the SKF Companies. 

As an initial matter, this Court finds that SKF’s argument that the 
defendant is precluded from requesting a remand when it believes that 


it has incorrectly applied the law is completely without foundation. As 
this court has stated: 


The law is clear that remand is appropriate where an agency has 
followed an improper method in making a determination or where 
there has been a defect in the agency’s finding. See, e.g., Ford Motor 
Co. v. NLRB, 305 U.S. 364, 374-75 (1939); Greene County Planning 
Bd. v. Federal Power Comm’n, 559 F.2d 1227 (2d Cir. 1977) (en 
banc), cert. denied, 434 U.S. 1086 (1978). 


Timken Co. v. United States, 7 CIT 319, 320 (1984). 

As to the merits of this issue, the Court of Appeals for the Federal Cir- 
cuit has stated that in order for a discount or rebate to qualify as a direct 
cost to be subtracted from FMV, the discount or rebate must have been 
actually paid on all of the sales under consideration and allocated on the 
basis of actual cost and sales figures. Smith-Corona Group v. United 
States, 713 F.2d 1568, 1580 (Fed. Cir. 1983), cert. denied, 465 U.S. 1022 
(1984). In Koyo Seiko, 16 CIT at __, 796 F. Supp. at 1530, this Court 
upheld the ITA’s treatment of Koyo Seiko Co., Ltd.’s (“Koyo Seiko”) 
post sale price adjustments as indirect selling expenses because these 
post sale price adjustments could not be directly correlated with sales of 
the subject merchandise using verified cost and sales information. In ad- 
dition, this Court has found that rebates paid on out of scope merchan- 
dise may not be used in the calculation of deductions for expenses from 
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FMV for in-scope merchandise. Torrington Co.,17CIT at __, 818 F. 
Supp. at 1578-79. 

The statute and the ITA have a preference for respondents to provide 
actual expense information as opposed to allocated expense informa- 
tion. As a result, the ITA generally gives respondents an incentive to 
provide the ITA with actual expense information. The ITA does this by- 
classifying actual expense information in a way which gives greater 
benefit to the respondent and classifying allocated information in a way 
which gives a respondent less benefit. This can lead to differing treat- 
ment of the same kind of expenses in the calculation of USP and FMV. 

A respondent benefits by having home market expenses character- 
ized as direct because generally FMV will be adjusted only for direct ex- 
penses. 19 U.S.C. § 1677b(a)(4)(B); Consumer Prods. Div., 753 F.2d at 
1037-38. If the respondent fails to meet the standard for receiving a di- 
rect adjustment to price for its home market expenses, the expense will 
be treated as an indirect expense because this treatment is adverse to 
the respondent. 19 C.F.R. § 353.56(b)(2) (1991) (indirect selling ex- 
penses deducted from FMV only in relation to ESP transactions and 
only up to amount of indirect selling expenses deducted from USP). Al- 
located expenses in the U.S. market are treated as direct expenses be- 
cause direct expenses will be deducted from all USP transactions which 
will, therefore, reduce USP and potentially increase dumping margins. 
19 U.S.C. § 1677a(d)(2)(A) (1988). If these expenses were treated as in- 
direct expenses, they would only be deducted from USP in regard to ESP 
transactions and will, therefore, reduce USP and potentially increase 
the dumping margin only for ESP transactions. 19 U.S.C. § 1677a(e)(2) 
(1988). Therefore, treatment of these expenses as indirect expenses 
would destroy any incentive a respondent has to provide the ITA with 
actual expense information. This court has affirmed this method of pro- 
viding an incentive for respondents to provide actual expense informa- 
tion. Timken Co. v. United States, 11 CIT 786, 804, 673 F. Supp. 495, 
512-13 (1987). 

It is clear that discounts can be deducted from FMV if the actual ex- 
pense information is reported to the ITA on a transaction-specific or 
product-specific basis. 19 U.S.C. § 1677b(a)(4)(B). It is also clear that 
discounts paid on the subject merchandise can be allocated over all sales 
of the subject merchandise as long as discounts paid only on the subject 
merchandise are used to calculate the per-unit amount of discount to be 
deducted and the discounts “can be directly correlated with specific 
merchandise using verified cost and sales information.” Smith-Corona, 
713 F.2d at 1580. Ifa respondent is unable to provide the ITA with trans- 
action-specific or product-specific discount amounts, the ITA must look 
to the information provided by the respondent to determine if the re- 
ported allocated discounts were only made on and allocated to sales of 
the subject merchandise and can be tied to verified cost and sales data. 
In order for the ITA to accept discounts or rebates allocated on a cus- 
tomer-specific basis as direct costs, the percentage amount of each dis- 
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count or rebate paid must be the same for each type of the subject 
merchandise sold and the total amount of discounts or rebates paid to 
each customer must be allocated over all sales of the subject merchan- 
dise made to that customer. If this relationship is not shown to the satis- 
faction of the ITA, but the aggregate amounts of discounts paid on the 
subject merchandise have been verified, the discounts are to be treated 
as indirect selling expenses. Koyo Seiko, 16CITat__, 796 F. Supp. at 
1530. 

Therefore, this Court remands this issue to the ITA to determine if 
SKF’s method of reporting discounts in the home market for SKF 
GmbH meets the standard required for those discounts to be treated as 
direct selling expenses and subtracted from FMV. If the information on 
the administrative record does not support treatment of these discounts 
as direct expenses, the ITA will treat these discounts as indirect selling 
expenses since the ITA has already verified the total amounts in ques- 
tion. In addition, this Court cannot tell on the basis of the administra- 
tive record if discounts paid on SKF’s sales of out of scope merchandise 
were used in the calculation of the adjustment to FMV for SKF’s home 
market sales discounts. This Court cannot allow the ITA to use a meth- 
odology which allows for the inclusion of discounts paid on out of scope 
merchandise in calculating adjustments to FMV and ultimately the 
dumping margins. Torrington Co.,17CITat__, 818 F. Supp. at 1579. 
Therefore, upon remand the ITA is directed to develop a methodology 
which removes discounts paid on sales of out of scope merchandise from 


any adjustments made to FMV for discounts or, if no viable method can 
be developed to deny such an adjustment in its calculation of FMV. 


8. FAG’s Currency Hedging Expenses: 

In the Final Results, the ITA granted FAG an adjustment to FMV for 
currency hedging gains or losses in regard to the repatriation in 
Deutsche marks to FAG-Germany of U.S. dollars earned on its U.S. 
sales. The ITA explained its grant of this adjustment stating: 


In the specific factual pattern presented in this case, we found that 
it was appropriate to make a circumstance-of-sale adjustment to re- 
flect hedging profits or losses accurately, where these profits or 
losses were properly documented and verified. 

To demonstrate that hedging has affected the actual exchange 
rate that it has received for its sales, a respondent must show the 
Department the actual exchange rate contracts that it entered into 
and demonstrate that these contracts are tied directly to the sales 
made during the period of review. In addition, the respondent must 
then accurately report the exchange rate that it used on these sales 
and include this information in its listing of individual sales and ad- 
justments. 

In these reviews FAG-FRG reported that it used the forward 
market to ensure a certain exchange rate for each of its U.S. sales. 
At verification FAG-FRG provided examples of its forward con- 
tracts and demonstrated that it had exchanged dollars received 
from its sales in the U.S. at the rates specified in those contracts. 
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Therates FAG-FRG realized on its sales differed substantially from 
the Federal Reserve rates. 

When we examined FAG-FRG’s listings of U.S. sales and the ad- 
justment it gave to reflect the actual exchange rates it used on these 
sales, we found that it based these adjustments for 1989 on the aver- 
age of the actual exchange rates it used through its forward con- 
tracts in 1989 * * *. Although the Department would prefer a more 
precise measure of the actual rate a company realized, e.g., a rate 
based on a monthly average or one tied directly to the forward con- 
tracts of each U.S. sale, we verified the accuracy of FAG-FRG’s 1989 
data and allowed a hedging adjustment based on the average actual 
exchange rate it realized on sales in that year. Our regulations 
clearly state that the Department is to rely on the Federal Reserve 
rates to convert foreign currencies to U.S. dollars (19 CFR 
353.56(a)). We have used the Federal Reserve rates for our calcula- 
tions for FAG-FRG. However, because FAG-FRG clearly demon- 
strated for its 1989 sales that, through the use of forward markets, 
it received different amounts for its U.S. sales than our calculations 
would normally indicate, it is appropriate for the Department to 
take this action into account. Forward markets are clearly a tool 
that businesses can use to insure the actual return they receive on 
their sales. 


Final Results, 56 Fed. Reg. at 31,726. 

Torrington challenges this adjustment to FMV for gains and losses re- 
alized on currency hedging in regard to the transfer of money from the 
U.S. to Germany generated from FAG’s U.S. sales. Specifically, Tor- 
rington argues that 19 U.S.C. § 1677a(d), (e) (1988) specifies the adjust- 
ments that can be made to USP and that these provisions make no 
allowance for adjustment for currency hedging expenses. Torrington’s 
Memorandum at 59-61. 

In addition, Torrington argues that 19 U.S.C. § 1677b(a)(4)(B) re- 
quires that any COS adjustment granted to FMV be directly related to 
the sales under review. Torrington argues that since FAG made periodic 
large scale transfers of money from FAG-U.S. to FAG-Germany, there is 
no evidence on the record linking the specific sales under review to the 
amounts of money transferred to FAG-Germany and, therefore, no ad- 
justment to FMV is warranted. Torrington’s Memorandum at 61-63. 

Defendant argues that the ITA is granted substantial deference in de- 
termining what constitutes a “difference in circumstances of sale.” De- 
fendant states that the issue of whether an adjustment for currency 
hedging should be made has arisen in several cases before this court. De- 
fendant argues that these decisions have never challenged the ITA’s 
authority to make an adjustment to FMV for currency hedging, but, 
rather focused on whether the party claiming the adjustment had estab- 
lished a sufficiently direct relationship between the hedging activities 
and the sales under review. Defendant’s Memorandum at 52-53 (citing 
General Housewares Corp. v. United States, 783 F. Supp. 1408, 1414-15 
(CIT 1992); LMI-LA Metalli Industriale, S.p.A. v. United States, 712 
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F. Supp. 959 (CIT 1989), aff'd in part rev’d in part, 912 F.2d 455 (Fed. 
Cir. 1990)). 

Defendant further argues that the goal of the antidumping law is to 
make a fair comparison and that cannot occur without accounting for 
currency hedging. Defendant’s Memorandum at 53-54. 

Finally, defendant argues that the ITA verified FAG’s claimed cur- 
rency hedging expenses and found that a sufficiently direct relationship 
exists between these expenses and the sales under review. Id. at 56-57. 

FAG argues that the purpose of an administrative review is to deter- 
mine the difference between the level of profit realized by a firm on its 
sales in the U.S. and its sales in its home market or a third country. FAG 
argues that the ITA must compare a producer’s return on its U.S. sales 
to its return on its home market or third country sales. If a producer re- 
alizes a return which is affected by its currency hedging activities, FAG 
argues that these effects should be accounted for. FAG argues that 
19 U.S.C. § 1677b(a)(4)(B) allows for an adjustment to FMV in situ- 
ations where currency hedging creates a difference in circumstance of 
sale which is directly related to the sales under review and affects the 
return realized by a producer on its U.S. sales. FAG compares an adjust- 
ment for currency hedging expenses to adjustments made for price dis- 
counts, which this court has upheld as a valid adjustment made directly 
to price or as a COS adjustment, in that both affect the price received by 
the foreign producer. FAG’s Memorandum at 64-70. 

As to Torrington’s argument that 19 U.S.C. § 1677a(d), (e) allows 
only for specific adjustments to USP, FAG argues that the statute does 
not preclude other types of adjustments to USP. Id. at 70-71. 

Finally, Fag argues that the ITA verified FAG’s claimed adjustments 
for currency hedging expenses and that there is sufficient evidence on 
the administrative record to establish a direct link between these ex- 
penses and the sales under consideration which justifies a COS adjust- 
ment to FMV. Id. at 71-72. 

Torrington responds to the defendant and FAG’s arguments by point- 
ing out that calculations of dumping margins are made in U.S. dollars 
and that 19C.F.R. § 353.60(a) (1991) requires that any currency conver- 
sions be made from a foreign currency into U.S. dollars at Federal Re- 
serve rates. Torrington argues that the focus of an antidumping duty 
review is not to determine the relative profitability of a producer’s sales 
in the U.S. market as compared to its home or third country market, but 
to determine the difference in the price paid in U.S. dollars for the mer- 
chandise in the U.S. to FMV in US. dollars. Torrington argues that, at 
best, currency hedging expenses may be an indirect selling expense. 
Torrington’s Reply at 26-27. 

This Court finds that FAG’s characterization of the purpose of an- 
tidumping duty reviews is wrong. The purpose is to calculate the U.S. 
price received by a foreign producer on its sales in the U.S. market ad- 
justed to an ex-factory price and compare it to the price received by the 
producer on its home market or third country sales adjusted to an ex- 
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factory price § 1675(a)(2) (1988). This comparison is made in U.S. dol- 
lars. 19 C.F.R. § 353.60(a). FAG’s profits or losses generated through its 
currency hedging activities in regard to its transfer of funds generated 
in the U.S. have nothing directly to do with the price paid for FAG’s 
merchandise in the U.S. market. The key issue in an administrative re- 
view of an outstanding antidumping duty order is to compare the price 
paid in the U.S. to the price paid in the home market or third country 
market, not the return realized by the respondent on sales made in the 
two markets. 

In addition, FAG’s analogy to discounts is misplaced. Discounts di- 
rectly affect the price paid for the merchandise and are, therefore, cor- 
rectly accounted for in calculating USP. Currency hedging expenses are 
not directly related to the price paid in the U.S. market but only with the 
transfer of money generated from U.S. sales and other activities back to 
Germany. Indeed, there is evidence on the administrative record that 
FAG itself treated these profits and losses as “other operating income” 
rather than “net sales.” See AR Ger. Pub. Doc. No. 330. 

Therefore, this Court finds that the ITA’s treatment of FAG’s cur- 
rency hedging expenses as direct expenses subject to a COS adjustment 
to FMV was not in accordance with law. Currency hedging expenses are 
not directly related to the specific sales of the subject merchandise un- 
der review but are part of the general expenses incurred by FAG while 
doing business in the U.S. 

Finally, the cases cited by the defendant to support its position do not 

in fact do so. The court in LMI-LA Metalli, 13 CIT 305, 314-16, 712 
F. Supp. 959, 966-68, and General Housewares Corp., 16CIT_, 
783 F. Supp. 1408, 1414-17, never addressed the issue of whether the the 
grant of COS adjustments to "FMV for currency hedging activities was in 
accordance with law or whether these expenses should be classified as 
direct or indirect expenses. The court simply held that, on the adminis- 
trative record before it, the ITA was correct to deny a COS adjustment 
because respondents had failed to show a direct relationship between 
the sales under review and the results of the currency hedging activities. 
LMI-LA Metalli, 13 CIT at 314-16, 712 F. Supp. at 966-68; General 
Housewares Corp., 16 CIT at , 783 F. Supp. at 1414-17. 

Based on the facts of this case, ase, this Court finds that gains or losses 
from currency hedging are part of the indirect expenses of a company 
doing business in the U.S. market and should be treated as such pursu- 
ant to 19 C.F.R. § 353.56(b)(2). This issue is remanded to the ITA to 
treat these expenses as indirect selling expenses. 


CONCLUSION 


In accordance with the foregoing opinion, this case is remanded to the 
ITA to add the full amount of VAT paid on each sale in the home market 
to FMV without adjustment; to determine if SKF’s method of reporting 
discounts in the home market for SKF GmbH meets the standard re- 
quired for those discounts to be treated as direct selling expenses and 
subtracted from FMV or if information on the administrative record 
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does not support deduction as direct expenses, to treat these discounts 
as indirect selling expenses; to develop a methodology which removes 
discounts paid on sales of out of scope merchandise from any adjust- 
ments made to FMV for SKF’s discounts or, if no viable method can be 
developed, to deny such an adjustment in its calculation of FMV; and to 
treat FAG’s currency hedging expenses as indirect selling expenses pur- 
suant to 19 § 353.56(b)(2). ITA’s determination is affirmed in all other 
respects. Remand results are due within sixty (60) days of the date this 
opinion is entered. Any comments or responses by the parties to the re- 
mand results are due within thirty (30) days thereafter. Any rebuttal 
comments are due within fifteen (15) days of the date responses or com- 
ments are due. 
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